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Government of India
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Udyog Bhavan, New Delhi 110 107
Dated: 24" October, 2014

OFFICE MEMORANDUM

Subject: Micro Small & Medium Enterprises Development (Amendment) Bill, 2014 -
special dispensation for revival and exit of MSMEs.

Issues related to sickness of MSMEs, Non-Performing Assets and exit policy have
been raised from time to time in different quarters. Various Committees and Expert Groups
have also made suggestions in this regard. The Ministry of Micro, Small & Medium
Enterprises proposes to address this issue through Micro Small & Medium Enterprises
Development Act, 2006 by introducing a new chapter in the same Act. In this regard, a
Background Note and a draft Amendment Bill is enclosed herewith.

2. It is requested that the comments on the proposed amendments may be sent to this

Ministry within 15 days.
&)
i

(S.N.Tripathi)
q (/ Joint Secretary
Tel. 23063283; Fax: 23062336
Email: js.sme@nic.in
Enclosed: As above.

To

1.  Secretary, Planning Commission, Yojana Bhawan, Sansad Marg, New Delhi.

2. Secretary, Department of Economic Affairs, Ministry of Finance, North Block, New

Delhi.
3. Secretary, Department of Financial Services, Ministry of Finance, Jeevan Deep
Building, New Delhi.

4.  Secretary, Department of Industrial Policy & Promotion, Udyog Bhawan, New Delhi.
Secretary, Ministry of Corporate Affairs, Shastri Bhawan, New Delhi.

6. Secretary, Ministry of Development of North Eastern Region, Vigyan Bhawan Annexe,
New Delhi

7. Secretary, Ministry of Social Justice& Empowerment, Shastri Bhawan, New Delhi.
Secretary, Ministry of Tribal Affairs, Shastri Bhawan, New Delhi.
9.  Secretary, Ministry of Labour and Employment, Shram Shakti Bhawan, New Delhi.
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Background Note on Micro Small & Medium Enterprises Development
(Amendment) Bill, 2014 - Special dispensation for revival and exit of
MSMEs.

Introduction

1.1 Prime Minister’s Task Force on Micro Small & Medium Enterprises (MSME) 2010
recommended, inter-alia, that in place of out dated Provincial Insolvency Act, 1920, action
may be initiated to formulate and circulate a draft Insolvency Act which will have enabling
provisions for time-bound revival and exit for MSMEs. More than 90% of MSME:s in India
are either Proprietorship or Partnership Enterprise. They are governed by Provincial
Insolvency Act of 1920 where the focus is not on revival or structured exit in case of failure
of an enterprise, but to recover outstanding dues through ‘court driven process’. Similarly,
there is no distinction between personal and business assets/ business liabilities.

12  Recommendations of Prime Minister’s Task Force on MSME vide para 5.3.3 are as
follows:-

“In place of the outdated Provincial insolvency Act, 1920, action may be initiated to
formulate and circulate a model Insolvency Act within 6 months which will have enabling
provisions for time-bound revival and exit for the unincorporated firms. The model Act
should take into consideration the following 4 critical elements: (a) a specialized quasi-
judicial body, to appraise viability and set up time bound revival/closure plans; (b) enabling
provisions for a holding period for revival; (c) segregation of business assets from personal
assets based on reasonable norms; and (d) speedy winding up in case the business is
determined as non-revivable’.

13  The National Manufacturing Policy has also proposed an exit policy which, however,
is made applicable to the units established within the National Investment and Manufacturing
Zone (NIMZ). The salient features are as follows:-

e Exit Mechanism — Job Loss Policy — ws 25 FFF of Industrial Dispute Act
compensation under this Act shall be covered by either insurance policy or by a
sinking fund.

e Premium for sinking fund/insurance shall be recovered from the intending units
upfront while allotment of land in NIMZs.

e The sinking fund will be replenished constantly.
e Compensation for the workers will be 20 days per year of service.

e There is a provision for asset redeployment procedure for sick industries.
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e No capital gain tax in case asset is redeployed by the entrepreneur for a new unit
within 3 years’ time.

14 In view of above, there is a felt need for special dispensation for revival and exit of
MSMEs. The MSME facing insolvency/bankruptcy should be provided legal opportunities to
revive its unit. This could be by way of re-organization and rehabilitation scheme with
comfort to creditors and a mechanism for interim suspension of enforcement rights. It is
proposed that a separate chapter on Restructuring & Exit of MSME (as defined under the
Act) can be added to the MSME Act, which mandates scheme for closure of sick MSMEs.
These provisions are to formulate the features of re-organization from Sick Industrial
companies (Special Provision) Act of 1985 and Insolvency Procedure under the Companies
Act, 1956.2.3

1.5  The changes proposed are in tune with “Body Corporate” as under Companies’ Act
and Limited Liability Partnership (LLP) Act, 2008 with regard to limiting liabilities and
improving process for winding up with affordable litigation process/administrative
mechanism. While legislative intent has been taken up from US Bankruptcy Code for its
effectiveness/simplicity, litigation process/administrative mechanism has been taken up from
UK and other European states so that it should not become too much advocate-driven or such
a mechanism could become out of reach for MSMEs. The LLP Act, 2008 considers
partnership at par with the “firm” under the Finance Act 0f2009”.

Purpose of Amendment

2 The main purpose of this exercise is to support entrepreneur ventures of MSME:s in
positive and constructive manner. ~ As of now, there is no legal frame work for re-
organization/winding up/exit for small units leading to huge waste of human resources
(promoters and employees), capital (banks & financial institutions) and physical resources
(industrial land & buildings, plant, machinery etc.). The objective of proposed amendment for
MSME Act is twofold —Revival and Exit of MSME. Revival-MSMEs that seek early
assistance to tide over difficult financial times and provide a framework where a viable
MSME can seek standard as well as customized relief and concession to revive; and Exit —to
provide an easier and expeditious exit procedure for the benefit of promoters and guarantors
through liquidation and change in management.

Broad Frame Work

2.1  The key element of proposed amendment is insertion of separate chapter, Section-25
of MSMED Act 2006. The framework of the chapter will be as follows:

71.1 Framework: Establishment of Revival and Exit Committee as an adjunct to MSME
Facilitation Council (already present in almost all states) consisting of Chairman and Two
members (with requisite qualifications).
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712 Establishment of Appellate Authority: Attached to National Board of Micro Small
and Medium Enterprises (NBMSME) consisting of one Chairman and two Members of
NBMSME being persons of pre-eminence in fields of economic, science, technology,
industry etc. (Ref. Sub-Section 3(m))

2.13 Initiation of proceedings: The MSME to file application voluntarily if accumulated
losses of the enterprise equals to half or more of its entire net worth for last financial year and
enterprise apprehends failure of its business specifying Revival plan or Exit through
liquidation proceedings.

2.1.4 Moratorium: Upon filing, an automatic moratorium for a period of 180 days shall
operate (extendable to 30 days more at a time till Revival Plan or Liquidation proceedings
initiated)

2.1.5 Appointment: A Provisional Trustee(s) to automatically stand appointed upon filing
of an application under Chapter 5A. (A panel of Provisional Trustee(s) to be attached to
Revival and Exit Committee whose qualification is specified)

2.1.6 Exit-liquidation: a. Voluntary Liquidation — If an enterprise opts for exit through
liquidation process — the business and assets of the enterprise shall be liquidated b.
Involuntary Liquidation — Adjudicating Authority may order liquidation through Provisional
Trustee if no Revival Plan can be formulated or fails.

2.1.7 Liquidation Process: Debtors to make payments due to enterprise within 30 days. In
case of delay, debtor or the contributory to pay interest as specified under S. 16. Provisional
Trustee to liquidate all movable and immovable assets of the enterprise by conducting sale by
way of public auction or by private sale. Distribution of proceeds as under Section 529 of
Companies Act.

2.1.8 Appeals and discharge: First appeal by aggrieved an enterprise/creditor before
Appellate Authority within 30 days; second appeal against Appellate Authority’s order would
lie before Supreme Court of India.

719 Certificate of Discharge: would be given to the entrepreneur and/or guarantor
subsequent to implementation of Revival Plan or Liquidation.

2.2 Draft Chapter (Section-25) of MSMED Act 2006 is placed at Annexure-1
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Proposed Amendment

THE MICRO, SMALL AND MEDIUM ENTERPRISES DEVELOPMENT
(AMENDMENT) ACT, 2014

An Act to further to amend the Micro, Small and Medium Enterprises Development Act,

2006

Be it enacted by Parliament in the sixty-fourth year of the Republic of India as follows:-

PRELIMINARY

1.

(i) This Act may be called the Micro, Small and Medium Enterprises
Development (Amendment) Act, 2014

(ii) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint:

Provided that different dates may be appointed for different provisions of this Act
and

any reference in any such provision to the commencement of this Act shall be
construed as a reference to the coming into force of that provision.

2 In the Micro, Small and Medium Enterprises Development Act, 2006 the following
Sections and a Chapter V- A shall be inserted.
Definitions —

(q) “authorized person” means

(i) in case of an enterprise run as a sole proprietorship by an individual, the
individual himself;

(ii) in case of an enterprise run as a partnership, any person who is authorized
under the provisions of the Indian Partnership Act, 1932 and Indian Limited
Liability Partnership Act, 2008 in cases of a Limited Liability Partnership to
represent and act on behalf of the partnership;

(iii) in case of a company, any person who is authorized under the provisions of
the Companies Act, 1956 and the constitutional documents of the company
to represent and act on behalf of such a company.

(r) “claim” means a right to payment, whether or not such right is reduced to
judgement, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured or unsecured.
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